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SUM-100

SUMMONS

FOR COURT USE ONLY
(SOLO PARA USO DE LA CORTE)

(CITACION JUDICIAL)
NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

ALAMEDA COUNTY

Cemx MN LLC, a Minnesota Corporation and Google, Inc., a Delaware
Corporation

JAN 1lW7

YOU ARF BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

CLERK OF THE SUPERIOR COURT

Noelle Carson, individually and on behalf of all others similarly situated

By

7

NOTICE! You have been sued The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.
You have 30 CALENDAR DAYS after this summons and legal papers are servec or you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone cal1 will no: protect you. Your written response must be in proper legal form if you want the court to hear your
case There may oe a court form that you can use for your response. You can find these court forms and more information at the Ca'ifomia Courts
Online Self-Help Center (www.courtinfo.ca.gov/selihelp), your county law library, or the courthouse nearest you. If you cannot pay the filing fee, ask
the court clerk for a fee waiver form. If you do not fie you' response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.
.
There are other legal requirements. You may want to call an attorney right away. If you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services Lorn a nonp-oft legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (Yiww.lawhelpcalifornia.org), the California Courts Online Self-Help Center
[www.couriinfo.ca.gov/selfhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any setfement or arbitration award of $10,000 or more in a civil case The cojrt's lien must oe paid before the court will dismiss the case.
/AVISOI10 han demandado. Si no responde dentro de 30 dlas, la code puede decidir en su contra sin escuchar su versidn. Lea la information a
continuation.
Tiene 3C DIAS DE CALENDARiO despues de que le entreguen esta citacidn y papeles legates para presentar una respuesta por cscrito en esta
code y hacer que se entregue una copia al demandanle. 'Jna cada 0 una llamada telefdnica no lo protegen. Su mspuesta por escnlo tiene que estar
en formato legal correcto si dessa que procesen su caso en la code. Es posible que haya un formulario que usted pueda usarpara su respuesta.
Puede encontrar estos formularios de la code y mas informacidn en el Centro de Ayuda de las Codes de California fwww.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la code que Ic quede mis cerca. Si no puede pagarla cuota de presentacidn, pida al secretario de la code
que le di un formulario de exencidn de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por incumplimiento y la code le
podri quitar su sueldo, dinero v bienes sin mis advedencia.
Hay otros requisitos legates. Es recomendable que name a un abogado inmediatamente. Si no conoce a un abogado, puede llamar a un servicio de
remisiOn a abogados. Si no puede pagar a un abogado, es posible que cumpla cor, los requisitos para obtener services legates gratuitos de un
programs de servicios legates sin tines de lucro. Puede encontrar estos grupos sin fines de lucre en el sitio web de California Legal Services,
fwww.lawhelpcaffornie org) en el Centro ae Ayuda de las Codes de California, 'www.sucohe.ca.govJ o poniindose en contacto con la code 0 el
colegio de abogados locales. AVISO: Por ley, la code tiene derechc a reclamar las cuotas y los costos exentos por imponer un gravamen sobre
cualquier recuperation dc $10,000 6 mis de valor recibida mediante un acuerdo 0 una concesiOn de arbitrajc en un caso de derecho civil. Tiene que
pagar el gravamen le .'a code antes de que la code pueda desechar el caso.
The name and address of the court is:

(El nombre y direction de la code es/: Rene C Davidson Courthouse
1225 Fallon St., Oakland, CA, 94612

CASE NUMBER:
(Nu.

RGI7845256

The name, address, and telephone njmber of plaintiffs attorney, or plaintiff wi‘hout an attorney, is
(El nombre, la direccidn y el numero de telOfono del abogado del demandante, c del demandants que no tiene abogado, es):

Julian Hammond, 1829 Reisterstown Rd., Suite 410, Baltimore, MD, 21208; tel: 310-601-6766
DATE: January 11, 2017

Clerk, by
(Secretario)
(For proof of service of this summons, use Proof cf Service of Summons !form POS-010).)
(Para prueba de entrega de esta citatidr) use el formulario Prcof of Service of Summons, (POS-OIO)).
NOTICE TO THE PERSON SERVED: You are served
(SEAL)
1. I
I as an individual defendant.
2. |
| as tho person sued under the fictitious name of (specify):

Chad Finke

(Fecha)

, Deputy
(Adjunto)

NYL)
<c

3. I ^ I or behalf of 'specify):
GO

[a I

39
O

rr

|---- 1 CCP 416.60 (minor)
under: CZD CCP 416.10 (corporation)
| | CCP 416.70 (corservatee)
I
I CCP 416.20 (defunct corporation)
|
| CCP 416.40 (association or partnership) |
| CCP 416.9C (authorized person)

./£>

by

J
4. I

I
I other (specify):
I by personal delivery on (date):
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JULIAN HAMMOND. CA Bar No. 268439
JHammond@hammondlawpc. com
POLINA PECHERSKAYA, CA Bar No. 269086
ppecherskaya@hammondlawpc.com
ARI CHERNIAK, CA Bar No. 290071
AChemiak@hammondlawpc.com
HAMMONDLAW, P.C.
1829 Reisterstown Rd., Suite 410
.
Baltimore, MD 21208
(310)601-6766
(310)295-2385(Fax)

alameda county

JAN 11 W)1
CLERK OF Tf 12 SUPERIOR COURT
By

7

8
9

SUPERIOR COURT OF THE STATE OF CALIFORNIA

10

COUNTY OF ALAMEDA

11
12

NOELLE CARSON, individually and on behalf
of all others similarly situated,

13

Case No.:

RG17845256

CLASS ACTION COMPLAINT FOR:
Plaintiff,

14
vs.

15
16
17
18
19
20

21
22
23
24

CERNX MN, LLC, a Minnesota Corporation and
GOOGLE. INC., a Delaware Corporation,
Defendants.

(1) Failure to Pav Minimum Wage (Lab. Code
§§ 1194,1194.2);
(2) Failure to Pay Overtime Wages (Lab.
Code §§ 510,1194,1194.2);
(3) Illegal Wage Deductions (Cal. Labor Code
§§ 221-223);
(4) Failure to Pay Wages Owed Every Pay
Period (Lab. Code §§ 204,218,218.5,
218.6);
(5) Failure to Provide Itemized Wage
Statements (Lab. Code § 226(e));
(6) Failure to Pay All Wages Due IJpon
Termination (Lab. Code §§ 201-203);
(7) Failure to Reimburse Business Related
Expenses (Cal. Labor Code § 2802);
(8) Unfair, Unlawful, or Fraudulent Business
Practices (Cal. Bus. & Prof. Code § 17200
etseq.y,
(9) Private Attorney General Act Civil
Penalties (Cal. Labor Code §§ 2698 et
seq.).

25

DEMAND FOR JURY TRIAL
26
27

28
CLASS ACTION COMPLAINT - CASE NO.:

BY FAX

1

1
2

Plaintiff Noclle Carson (“Plaintiff’), on behalf of herself, and all others similarly situated,
complains and alleges as follows:

3
4
5

6
7

OVERVIEW OF CLAIMS
1.

This is class action under Code of Civil Procedure § 382 seeking damages for unpaid

minimum wages for all hours worked, failure to pay all wages due each pay period, taking illegal
deductions, failure to issue itemized wage statements, waiting time penalties, and failure to reimburse
necessarily incurred business expenses, interest thereon, injunctive and other equitable relief, anc
reasonable attorneys’ fees and costs. These claims are made under California Labor Code (“Labor

8

9

Code”) §§ 1194, 1194.2, 221-223, 225.5,204, 218. 218.5, 218.6, 226(e), 201-203, 28C2, 2810.3 and
Code of Civil Procedure § 1021.5 on behalf of Plaintiff and all other similarly situated individuals

10

who, at any time from the date four years prior to the filing of this Complaint through the date of trial

11

(“Class Period”), have worked as a delivery driver/courier or in similar positions for Defendants Cemx

12

MN, LLC (“Defendant Cemx” or “Cemx”) and Google, Inc. (“Defendant Google” or “Google”)

13

(collectively referred to herein as “Defendants”) in the State of California (collectively referred to as
“Class Members”). Those members of the Class who were employed by Cemx and/or Google from

14

one year before the filing of this action through the date of trial will be referred to herein as the “Wage

15

Statement Penalty Subclass.” Those members of the Class who were employed by Cemx and/or

16

Google duiing the period beginning three years before the filing of this action through to the date of

17

trial will be referred to herein as the “Waiting Time Penalty Subclass.” Those members of the Class

18

from whose paychecks Defendants deducted amounts for same day absence at any time during the

19

Class Period will be referred to herein as “Illegal Wage Deductions Subclass.”
2.

20

21
22
23
24
25

26
27
28

This class action also seeks damages for unpaid overtime wages for all hours worked by

Plaintiff and Class Members in excess of 8 in a day and/or 40 in a week, interest thereon, injunctive
and other equitable relief and attorneys’ fees and costs under Labor Code §§ 510, 1194, 1194.2 for
Defendant Cemx during the Class Period (“Overtime Subclass Members”).
3

In consequence of the above Labor Code violations, Defendants also committed unfair,

unlawful, and fraudulent business practices, in violation of California’s Unfair Competition Law
(“UCL”), Business and Professions Code §§ 17200 et. seq. Plaintiff, on behalf of herself and other
Class Members, seeks restitution and other relief as prayed for below.
4.

Plaintiff also brings this action, on behalf of herseif and other Aggrieved Employees,

for civil penalties against Defendant Cemx and Defendant Google pursuant to Private Attorneys
General Act, §§ 2698 et seq. (“PAGA”), for their failure to pay minimum wage, making unlawful
1
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1

wage deductions, failure to pay all wages due every pay period, failure to issue itemized wage

2

statements, waiting time penalties, failure to reimburse for the necessarily incurred business expenses,

3
4

as well as for the failure to provide Plaintiff and Aggrieved Employees with paid sick time pursuant to
Labor Code §§ 246 et seq. on behalf of herself and all other similarly situated Aggrieved Employees.
Plaintiff also seeks PAGA penalties against Defendant Cemx for the failure to pay overtime wages for

5

all overtime hours worked. Additionally, Plaintiff seeks PAGA penalties against Defendant Cemx and

6

Google for together and separately, voluntarily and knowingly engaging in a pattern or practice of

7

misclassification of Plaintiff and other Aggrieved Employees as independent contractors pursuant to

8

Labor Code § 226.8. The Aggrieved Employees on whose behalf Plaintiff asserts these claims are the

9

Class Members who worked for Cemx and/or Google as drivers or in similar positions during the

10

PAGA Period as defined below. Plaintiff also seeks attorneys’ fees and costs based on these claims
pursuant to Labor Code § 2699(g).

11
12

5.

The “PAGA Period” is designated as the period from one year prior to the filing of this

action through the trial date.

13
14

PARTIES
6.

Plaintiff Noelle Carson is an individual residing in Vallejo, California who worked for

15

Defendants from approximately February to May, 2016. Plaintiff worked as a courier/delivery driver

16

for Cemx MN, LLC, and was contracted, through Cemx, by Google to deliver Google Express

17

packages, as well as by other companies to deliver their products to consumers. Plaintiff spent about
half of her time delivering packages for Google Express and the rest of her time making deliveries for

18
19
20

21
22
23

other companies. During the period of her employment, Defendants erroneously classified Plaintiff as
an independent contractor and as a result denied her the protections and benefits she was entitled to
under the Labor Code, as described below.
7.

Defendant Cemx MN, LLC is a Minnesota Limited Liability Company with its

principal executive office in Richmond, California. Defendant Cemx is registered to do business in
California and was at all relevant times herein a limited liability company doing business in California.
Upon information and belief, Cemx maintains, or during the relevant period maintained, several places

24

25
26
27

28

of business in California, including San Francisco, Hayward, West Sacramento, Fresno, Los Angeles,
and San Diego. Cemx hires delivery drivers and contracts them out to companies in need of delivery
services, such as Google.
8.

Defendant Google, Inc., is a Delaware Corporation with its principal place of business at

1600 Amphitheatre Parkway, Mountain View, CA 94043, and was at all times relevant herein doing
2
CLASS ACTION COMPLAINT
CASE NO.:

I

1

business in California. It is the nation’s second largest corporation with almost $75 billion reported

2

revenue in 2015. Google Express is Defendant Google’s shopping service that offers same day or

3
4

overnight delivery of groceries, office supplies, and other products in California and other states.
Google partners with intermediary delivery companies, including Cemx, to provide its delivery
service. Defendant Google is a client employer of Plaintiff and Class Members within the meaning of

5

Labor Code § 2810.3(a)(1)(A). Defendant Google obtains and is provided workers by Defendant

6

Cemx, acting as a labor contractor, to perform pickup and delivery services within Google’s usual

7

course of business. Defendant Google shares Defendant Cemx’s liability for payment of wages to its

8

workers engaged in work for Google Express pursuant to Labor Code § 2810.3(b)(1).
JURISDICTION AND VENUE

9

10
11

9.

for all hours worked pursuant to Labor Code §§ 1194, 1194.2.
10.

12
13
14
15
16
17

This Court has jurisdiction over Plaintiffs claim for the failure to pay minimum wages

This Court has jurisdiction over Plaintiffs claim for the failure to pay overtime wages

for all hours worked overtime pursuant to Labor Code §§ 510, 1194, 1194.2.
11.

This Court has jurisdiction over Plaintiffs claim for the taking of illegal wage

deductions pursuant to Labor Code §§ 221-223, 225.5.
12.

This Court has jurisdiction over Plaintiffs claim for the failure to pay all wages due

each pay period pursuant to Labor Code §§ 204, 218, 218.5 and 218.6.
13.

This Court has jurisdiction over Plaintiffs claim for the failure to issue itemized wage

statements pursuant to Labor Code § 226(e).

18
19
20
21
22
23

14.

Labor Code §§ 201-203.
15.

25

This Court has jurisdiction over Plaintiffs claim for the failure to reimburse all

necessarily incurred business expenses pursuant to Labor Code § 2802.
16.

This Court has jurisdiction over Plaintiffs claim arising from Defendants’ unlawful

business practiced under the UCL §§ 17200, ct seq.
17.

24

This Court has jurisdiction over Plaintiffs claim for waiting time penalties pursuant to

This Court has jurisdiction over Plaintiffs PAGA claims for failure to pay minimum

wage, failure to pay overtime compensation, failure to pay all wages due each pay period, for taking of
unlawful wage deductions, failure to issue itemized wage statements, waiting time penalties, failure to

26

reimburse for all necessarily incurred business expenses, failure to provide paid sick time, and pattern

27

or practice of willful misclassification pursuant to Labor Code § 2699.

28

18.

The amount in controversy for Plaintiff, including claims for civil penalties and pro rata

3.
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1
2

share of attorney’s fees, is less than seventy-five thousand dollars ($75,000).
19.

On October 11, 2016 Plaintiff provided notice pursuant tc Labor Code § 2699.3 to the

3

California Labor & Workforce Development Agency (“LWDA”) and Defendant Cemx of Plaintiff s

4

claims based on the alleged Labor Code violations, including the facts and theories supporting these

5

claims, as set forth in the letter attached hereto as. On December 29,2016 Plaintiff provided amended

6

notice pursuant to Labor Code § 2699.3 to the LWDA and Cemx adding an allegation of failure to

7

promptly pay all wages due each pay period and additional factual basis for some of the claims.

8

9

20.

On November 22, 2016 Plaintiff provided notice pursuant to Labor Code § 2699.3 to

employees as independent contractors, including the facts and theories supporting these claims. On

li

January 5,2017, Plaintiff provided amended notice pursuant to Labor Code § 2699.3 to the LWDA

12

and Google adding allegations of failure to pay minimum wages for all hours worked, failure to •

13

promptly pay all wages due, taking unlawful wage deductions, failure to provide itemized wage

14

statements, failure to pay all wages due upon termination, failure to provide paid sick time off, and

15

failure to reimburse business expenses.
21.

Venue is proper in A lameda County, pursuant to Code of Civil Procedure

17

§§ 395(a) and 395.5 in that liability arose in Alameda County because at least some of the transactions

18

that are subject matter of this Complaint occurred therein and/or each Defendant is found, maintains

19

offices, transacts business and/or has an agent therein. Plaintiff made deliveries to locations within

20

Alameda County. Defendant Google maintains locations within Alameda County.

21
22
23
i

FACTUAL BACKGROUND
A. Defendants’ Businesses
22.

Defendant Google has operated and done business during the liability period throughout

24

California. Defendant Google owns a shopping service called Google Express, formerly Google

25

Shopping Express.

I

I

I

the LWDA and Defendant Google of Plaintiff s claims based on the alleged misclassification of

10

16

I

26
27

28
4
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23.

Google launched Google Express in the Spring of 2013 in San Francisco and Silicon

2

Valley, and expanded its operation to Los Angeles in May 2014 and subsequently to other markets

3

within and outside California, including San Diego in November 2015.

4
5

6

24.

Google Express offers same day dehvery of retail products from a list of participating

local retailers, such as Costco, Smart & Final, and Target.
25.

To order products, Google Express customers go to its website at

7

www.google.com/express or use a Google Express app on their mobile devices to shop at the local

8

retail stores and pay Google a one-time fee or pay for a delivery subscription to deliver their purchases

9

to their doorsteps within a set time window. The orders are then sent to retail locations, where they are

10

assembled and packed. Some of the orders are assembled at and picked up from Google Depos while

11

others are assembled and picked up from the local retailers.

12

26.

Delivery drivers, including Class Members employed by Cemx (and other delivery

13

drivers employed by other companies), pick up the packages and deliver them to customers. Google

14

specifies in detail when and how the deliveries are to be made, and closely controls the drivers in the

15

process of making the deliveries. Upon information and belief, Google does not have its own delivery

■ 16
17

drivers, but contracts with other companies for delivery services of delivery drivers.
27.

Defendant Cemx is a Limited Liability Corporation and has operated and done business

18

during the liability period throughout California. It is a transportation service that is one of many

19

contractors that has been engaged by Gocgle to provide deliveries for Google Express in California.

20

28.

Defendant Cemx also contracts or has contracted with other companies to provide them

21

with delivery services. It has or had during the Class Period office locations in San Francisco,

22

Hayward, Sacramento, Fresno, Los Angeles, and San Diego.

!
23
24
25
!

B. Plaintiffs and Class Members’ Employment and Job Duties
29.

Plaintiff worked as a delivery for Cemx, delivering packages tor Google Express and

other companies from about February to May 2016.

26
27
28
5
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1

30.

To apply for a job with Cemx, Plaintiff filled out an employment application on

2

indeed.com, a search-engine for job listings, and shortly thereafter was invited to participate in an in

3

person interview and was hired the same day

4

Business Expenses

5

31.

In order to perform their work duties, Defendants required Plaintiff and Class Members

6

to have an Android smartphone with a data plan and a vehicle, a valid license, registration and

7

insurance. Plaintiff prov’ded them as part of her work with Defendants.

8
9

32.

Defendants required Plaintiff and Class Members to have a smartphone so that

Defendants could send delivery routes and directions and delivery instructions to Plaintiff and Class

10

Members, and so that Plaintiff and Class Members could contact and be contacted by Cemx

11

dispatchers during their shifts if an issue arose during delivery, such as unsuccessful delivery attempt

12

or trouble gaining entrance into a building to make a delivery. In order to send delivery routes to

13

Plaintiff s and Class Members’ phones Cemx installed a Google Express app on delivery drivers’

14

electronic communications equipment (“Google Express app”) and in order to enable dispatchers to

15

communicate with Plaintiff and Class Members Cemx instructed them to install on that equipment

16

Google Hangouts, a service that allows members to initiate and participate in text, voice or video chats

17

in a group, or one-on-one. Cemx dispatchers also at times called or sent text message straight to

18

Plaintiffs and Class Members’ smart phenes. Defendant required and expected Plaintiff and Class

19

Members to pay out of pocket for their Android smart phones and the data plans.

20

33.

Defendants required Plaintiff and Class Members to have and to drive their own

21

vehicles to pick up and deliver packages, and to return any undelivered packages to Defendants and/or

22

third party vendors whose merchandize Defendants could not deliver. Defendants also required

23

Plaintiff and Class Members to pay out of pocket for their vehicles and vehicle-related expenses,

24

including gas, tolls, repairs and maintenance, registration and insurance.

25
26

34.

Plaintiff and Class Members could not have performed their work duties of delivering

packages, without, among other things, an Android smartphone and their own vehicle.

27

28
6
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35.

Plaintiff and Class Members were assigned as many as 20 delivery stops a day and

would have to drive as many as 100 miles a day or more.
36.

In order to fulfill the job duties impo>ed on them by Defendants, Plaintiff and Class

4

Members incurred substantial out of pock et expenses related to the purchase and use of their smart

5

phones and vehicles, for which Defendants did not reimburse them.

6

37.

Defendants did not reimburse Plaintiff and Class Members for expenses necessarily

7

incurred in their discharge of their duties. In particular, Defendants did not pay for the smartphones

S

and usage plans they required Plaintiff and Class Members to have and use; nor did they maintain an

9

expense reimbursement policy and/or practice whereby they reimbursed the Class Members for all

10

necessarily incurred business miles driven at the IRS rate or any other manner that accounted for the

11

expenses of operating a vehicle, including fuel, maintenance, repairs, insurance, registration, and

12

depreciation.

13

Misclassification as Independent Contractors

14

38.

As more specifically alleged below, since at least one year prior to the filing of this

15

action, Defendants have maintained polxies and practices based on or including the misclassification

16

of Plaintiff and Aggrieved Employees as independent contractors. Contrary to Defendants’

17

classification of them, under applicable standards of law, Plaintiff and Aggrieved Employees are, or

18

were during their employment with Defendants, employees and not independent contractors.

19

39.

Defendants’ classification of Plaintiff and Class Members as independent contractors

20

rather than employees, despite numerous indicia of employment described above, was deliberate and

21

knowing, and the decision not to treat Plaintiff and Class Members as employees was taken despite

22

Defendants’ knowledge and awareness of drivers’ actual job duties and the degree of control that

23

Defendants exercised over drivers in carrying out their job duties.

24

40.

As a result of the misclassification of Plaintiff and Class Member as independent

25

contractors, they were deprived of the benefits and protections of various sections of the Labor Code as

26

alleged above, and also incurred business expenses in form of taxes otherwise paid by the employer,

27

including the Social Security, Medicare, and state unemployment insurance taxes. In all of those ways,

28
7
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Plaintiff and Class Members lost wages and benefits, and incurred expenses and other damages due to

2

Defendants’ misclassification of drivers.

3

Compensation

4

41.

Defendants scheduled Plaintiff and Class Members to work set hours, typically a four-

5

hour morning shift for Google Express from 7:30 a.m. to 11:30 a.m. or from 8:00 a.m. until noon and

6

an afternoon-shift from 12:30 p.m. to 7:30 p.m. or 1.00 p.m. to 8:00 p.m. for Cemx’s other customers.

7

Plaintiff and ("lass Members often worked 5 and sometimes 6 days a week. At times Plaintiff and Class

8

Members were also asked to and did make additional deliveries after her shift was over. Although

9

Plaintiff and Class Members routinely worked more than eight (8) hours a day and/or more than 40

10

hour each week in combination for Google Express and another customer of Cemx, Cernx did not pay

11

them overtime compensation.

12

42.

If Plaintiff or another Class Member called in sick or absent on the day she or he was

13

scheduled to work tor Google Express, Google, upon information and belief, would charge Cemx a fee

14

of about $100, and Cemx would deduct half of that amount ($50) from Plaintiffs or other Class

15

Member’s paycheck.

16
' 17

43.

Although Cemx paid Plaintiff and Class Members an hourly, rate that on its face was

above minimum wage, as a result of the expenses and charges they incurred due to Defendants’

18

misclassification of their positions and as a result of Defendants’ failing to compensate them for

19

necessarily incurred business expenses, and taking illegal deductions from their paychecks, Defendants

20

failed to pay Plaintiff and Class Members at least minimum wage for all hours they worked.

21

44.

As a consequence of failing to pay Plaintiff and Class Members at least minimum wage

22

for all hours worked (and as a result of Defendant Cemx failing to pay Plaintiff and Class Members

23

overtime compensation), Defendants also failed to pay them all wages due each pay period and all

24

wages due and owed to them upon termination.

25

Sick Time

26

45.

27

•

Defendants failed to provide Plaintiff and Class Members who worked as drivers on or

after July 1, 2015 with paid sick days off as required by Labor Code §§ 245, et seq., Healthy

28
8
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Workplace, Healthy Families Act of 2014. Pursuant to that Act, employers must provide paid sick

2

days to employees who worked for 30 or more days within a year after the commencement of

3

employment, at the rate of not less than one hour for every 30 hours worked, beginning at the

4

commencement of employment or July 1, 2015, whichever is later. Cemx failed to provide the

5

Plaintiff and those Class Members who qualified under Labor Code § 246 any paid sick days.

6
7

8
9

46.

On the contrary, as alleged above, Defendants actually penalized drivers who took sick

days when they were scheduled to work, by taking money out of their wages.
C. Facts Showing That Defendants Misclassified Plaintiff and Aggrieved Employees
47.

Before Plaintiff and Class Members could commence work Defendants required them

10

to view a mandatory training video on how to perform the driver’s work duties, which, upon

11

information and belief, was put together by Google, and shown to new hires by Cemx. The video

12

contained detailed instructions for drivers on how to handle and deliver packages and how to conduct

13

themselves during deliveries, including maintaining a calm, polite and professional demeanor.

14

48.

Each weekend Plaintiff and Class Members received their weekly shift assignments for

15

the coming work week via their Cemx email addresses, which were assigned to them, or via a call

16

from a Cemx dispatcher on their Android smart phones. On each day of work shortly before the

17

beginning of their shift, Plaintiff and Class Members were required to turn on their Google Express

18

app, or a different app used for Cemx’s other accounts, to signal to Defendants that they were ready to

19

begin work. After they activated their app. they were provided with the pick-up location, at either a

20

Google Depo or a retail location, for parcels for delivery. After Plaintiff and Class Members picked up

21

the parcels and confirmed the pick up within the Google Express app, the route and directions to the

22

first delivery appeared via the app. After delivering the first parcel to its destination and confirming

23

successful delivery, the address and the route to the second delivery appeared, and so on. In that

24

manner, Defendants closely controlled the assignment, location, sequence and timing of all deliveries

25

throughout the drivers’ shifts.

26
27

49.

Defendants had the authority to provide specific delivery instructions with each package

and did provide special instmctions with certain packages and drivers were required to strictly follow

28
9
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1

those instructions. Defendant had the authority to add to amend instructions provided at any time

2

during their shifts. Upon information and belief, Defendants maintained authority to take away any

3

previously assigned deliveries or shifts away from a driver at any time.

4

50.

Plaintiff and Class Members, had ro opportunity to exercise choice, judgment, or
i

5

control in the assignment, location, sequence, or timing of their pickups and deliveries. Drivers were

6

required tc accept every delivery assigned to them during a particular shift and were expected and

7

required to adhere to the routes provided and to deliver each package within the time frame specified

8

by Defendants. Upon information and belief, Defendants tracked drivers to make sure they followed

9

the routes strictly and made deliveries on time. If drivers arrived to a delivery address early they were

10

instructed to wait to deliver the package. If drivers arrived late at delivery locations or if they got off

11

the mandated route, upon information and belief, Google contacted Cemx, which in turn contacted

12

Plaintiff and Class Members via their phenes to reprimand and instruct that they get back on the

13

required route and not be late.

i
i

I

14

51.

The process used by Cemx was similar for its other customers, although they used an

15

app called On Suite instead of the Google ^provided app to send delivery addresses and routes to

16

Plaintiff.

17

52.

Plaintiff and Class Members were required to wear Cemx logoed shirts and to place

18

Cemx logoed flags on their vehicles during the time they made deliveries. Cemx also specified that

19

drivers had to be groomed.

20
21
22

53.

Cemx also required Plaintiff and Class Members to use their Cemx email addresses for

work-related matters, including receiving their weekly shift schedule, and direct deposit receipts.
54.

The sendees Plaintiff and Class Members provided to Defendants are integral to their

23

respective delivery sendees businesses. Plaintiff and Class Members provided communications

24

equipment to receive assignments and instructions from Defendants, provided their own vehicle for

25

transportation of parcels, and followed Defendants’ strict schedules and specified routes for deliveries,

26

thereby delivering parcels to consumers and rendering ether services material to Defendants’

27

businesses.

28
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3

CLASS ALLEGATIONS
55.

Plaintiff brings this class action pursuant to C'ai. Civ. Pro. Code. § 382 on behalf of

4

herself and the Class and the Overtime Subclass Members, the Illegal Wage Deductions Subclass

5

Members, Inaccurate Wage Statements Subclass Members, and Waiting Time Penalties Subclass

6

Members, as described in

7

56.

1-2 above.

Upon information and belief, there are at least 40 Class Members, at least 40 Overtime

i

8

Subclass Members, at least 40 Illegal Wage Deductions Subclass Members, at least 40 Wage

9

Statement Subclass Members, and at least 40 Waiting Time Penalty Subclass Members. Given

10

Defendants’ systemic failure to pay at least minimum wage for each hour worked, failure to pay

11

overtime wages, taking illegal wage deductions, failure to pay all wages due promptly at least every

12

pay period, failure to issue accurate wage statements, failure to pay all wages due and owning upon

13

termination, failure to reimburse for their necessarily incurred business expenses, the members of the

14

Class and Subclasses are so numerous that joinder of all members is impractical.

15

57.

Plaintiffs claims are typical of the claims of the members of the Class and Subclasses

16

because they were delivery drivers who sustained damages arising out of Defendants’ failure during

17

the Class Period to (a) pay Class Members at least minimum wage for all hours worked, (b) pay them

18

all wages due promptly each pay period, (c) issue itemized wage statements, (d) pay them all wages

19

due and owning upon termination, (e) reimburse them for all necessarily incurred business expenses,

20

and out of (f) Cemx’s failure to pay overtime wages tor all hours worked overtime, and (g)

21

Defendants’ taking of illegal wage deductions.

22

58.

Plaintiff has no conflict of interest with any member of the Class and Subclasses. Plaintiff has retained

24

competent and experienced counsel in complex class action litigation. Plaintiffs counsel has the

25

expertise and financial resources to adequately represent the interests of the Class and Subclasses.

27

59.

I

Plaintiff will fairly and adequately represent the interests of the Class and Subclasses.

23

26

i

Common questions of law and fact exist as to all members of the Class and each

Subclass and predominate over any questions solely affecting individual members of the Class and

28
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1

each Subclass. Among the questions of law and fact common to the Plaintiff and the Class and each

2

Subclass are the following:

3

a.

Whether Defendants are joint employers of Plaintiff and Class Members;

4

b.

Whether Defendant Cemx misclassified Plaintiff and Class Members;

c.

Whether Defendant Google misclassified and/or engaged in misclassification of

5
6

Plaintiff and Class Members, or was complicit in Cemx’s decision to misclassify them;
d

7
8

9
10
11
12

Whether Defendant Google should share with Defendant Cemx all civil legal

responsibility for all workers supplied by Cemx to Google for the payment of wages under California
Labor Code 2810.3;
e.

Whether Defendants violated Labor Code §§ 1194, 1194 2 by failing to pay

Plaintiff and the members of the Class at least the applicable minimum wage for all hours worked;
f.

Whether Defendant Cemx violated Labor Code §§ 510, 1194,1194.2 by failing

to pay Plaintiff and the members of the Class overtime compensation for all hours worked over 8 in a

1

day and/or over 40 in a workweek;
13
14
15
16
17
18

g.

Plaintiff s and members of the Illegal Deductions Subclass’s wages amounts for same day absence;
h.

20

21
22
23
24

Whether Defendants violated Labor Code § 226(a) by failing to issue accurate

itemized wage statements;
l.

Whether Defendants’ violation of Labor Code § 226(a) was knowing and

intentional and thus entitling Plaintiff and Class Members to penalties under subdivision (e) of § 226;
j.

19

Whether Defendants violated Labor Code §§ 221-223 by deducting from

Whether Defendants failed to pay all wages due and owning upon termination

and therefore violated Labor Code §§ 201-203;
k.

Whether Plaintiff and Class Members were required to use their personal

smartphones with data plans and personal vehicles for Defendants’ businesses;
l.

Whether Defendants violated Labor Code § 2802 by failing to reimburse

Plaintiff and Class Members for the necessarily incurred business expenses;
m.

Whether Defendants’ violations were the result of, and/or pursuant to, a business

policy or regular practice of Defendant;
25

n.
26
27
28

Whether Defendants violated the UCL committing the violations described in

this Complaint;
o.

•

Whether Plaintiff and Class Members are entitled to restitution under Bus. &

Prof. Code § 17200 et seq. for uncompensated wages and unreimbursed business expenses;
12
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i

1
2
3
4

p.

The proper formulas) for calculating damages, interest, and restitution owed to

Plaintiff and the Class and members of the Subclasses.
60.

Class action treatment is superior to any alternative to ensure the fair and efficient

adjudication of the controversy alleged herein. Such treatment will permit a large number of similarly

5

situated persons to prosecute their common clamu in a single forum simultaneously, efficiently, and

6

without duplication of effort and expense that numerous individuals would entail. No difficulties are

7

likely to be encountered in the management of this class action that would preclude its maintenance as

8

a class action, and no superior alternative exists for the fair and efficient ad judication of this

9
10
11

controversy. Class Members are readily identifiable from Defendants’ employee rosters and/or payroll
records.
61.

Defendants’ actions are generally applicable to the entire Class. Prosecution of separate

12

actions by individual members of each Class creates the risk of inconsistent or varying adjudications of

13

the issues presented herein, which, in turn, would establish incompatible standards of conduct for

14

Defendants.

15
16
17
18

62.

Because joinder of all members is impractical, a class action is superior to other

available methods for the fair and efficient adjudication of this controversy. Furthermore, the amounts
at stake for many members of each Class, while substantial, may not be sufficient to enable them to
maintain separate suits against Defendants.
FTRST CAUSE OF ACTION
FAILURE IQ PAY MINIMUM WAGE
(Labor Code §§1194,1194.2)
(Against Defendants Cernx and Google)

19
20

21
63.

Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

64.

At all relevant times, Plaintiff and Class Members have been non-exempt employees of

22
23

Defendant entitled to the full protection due to suen employees under California labor laws, including
24

those specified in this complaint.
25
65.

As described above, as a result of misclassifymg Plaintiff and Class Members,

26
Defendants did not reimburse them for their necessarily incurred veh'cle-related and smartphone
27

business expenses, took unlawful deductions from their paychecks and forced them to pay portions of
28
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1

taxes, including the Social Security, Medicare, and state unemployment taxes, that Defendants, as the

2

employers, are required to pay.

3
4
5

66.

As a consequence, the wages of Plaintiff and Class Members were reduced to below the

minimum wage levelfs) for each hour worked.
67.

Pursuant to Labor Cede §§ 1194, 1194.2 and Code of Civil Procedure § 1021.5

6

Plaintiff, on behalf of herself and the Class Members, seeks to recover unpaid wages, interest thereon,

7

liquidated damages, and costs and attorneys' fees.

8

SECOND CAUSE OF ACTION
FAILURE TO PAY OVERTIME WAGES
(Labor Code §§ 501,1194,1194.2)
(Against Defendant Cernx)

9
10

11

68.

Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

12

69.

Pursuant to Labor Code §§ 510 and 1194 Cernx was required to compensate Plaintiff

13

and Class Members for all overtime, which is calculated at one and one-half times the regular rate of

14

pay for hours worked m excess of eight heurs in one workday and any hours worked in excess of 40

15

hours in any one workweek.

16
17
18
19
20

70.

Labor Code § 1194 invalidates any agreement between an employer and an employee to

work for less than the legal minimum or overtime wage.
71.

At all relevant times, Plaintiff and Class Members routinely worked in excess of 8 hours

in a workday or in excess of 40 in a workweek for Cernx.
72.

At all relevant times, Cernx had the policy or practice of not paying overtime

21

compensation for overtime hours worked, which, upon information and belief, resulted from

22

Defendants’ policy or practice of misclassifying Plaintiff and other Class Members as independent

23

contractors.

24

73.

Pursuant to Labor Code §§ 510,1194,1194.2 and Code of Civil Procedure § 1021.5

25

Plaintiff, on behalf of herself and the Class Members, seeks to recover unpaid overtime wages, interest

26

thereon, liquidated damages, and costs and attorneys’ fees.

27
28
14
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1

THIRD CAUSE OF ACTION
ILLEGAL WAGE DEDUCTIONS
(Labor Code §§ 221-223, 225.5)
(Against Defendants Cernx and Google)

2
3
4

74.

Plaintiff incorporates the preceding paragraphs as it Lully set forth herein.

5

75.

Labor Code § 221 states “It shall be unlawful for any employer to collect or receive

6

from an employee any part of wages theretofore paid by said employer to said employee and without

7

written authorization.”

8
9
10
11
12
13
14

76.

In violation of Labor Code §§ 221-223, during the appropriate time period, Defendants

willfully and intentionally made deductions from the wages of Plaintiff and the members of the Illegal
Wage Deductions Subclass, including deduction for penalty for same day absence.
77.

Defendants’ pattern, practice and uniform administration of corporate policy regarding

said illegal wage deductions is unlawful and creates entitlement pursuant to Labor Code § 221.
78.

As a proximate result of Defendants’ violations of Labor Code § 221, the members of

the Illegal Deductions Subclass have been damaged in an amount according to proof at trial.

15

79.

The members of the Illegal Deductions Subclass seek reimbursement of such illegal

16

wage deductions

17

80.

Further, the members of the Illegal Deductions Subclass seek civil penalties pursuant to

18

Labor Code § 225.5, of one hundred dollars ($100) for each initial failure to pay each employee and

19

two hundred dollars ($200) for each subsequent violation, or any willful or intentional violations for

20

each failure to pay each employee, plus 25 percent of the amount unlawfully withheld.

i

21

81.

The members of the Illegal Wage Deductions Subclass are entitled to recover from

22

Defendants the full amount of all illegal wage deductions, plus penalties, interest, reasonable attorneys’

23

fees and costs of suit.
FOURTH CAUSE OF ACTION
FAILURE TO PAY ALL WAGES EVERY PAY PERIOD
(Labor Code §§ 204,218,218.5, 218.6)
(Against Defendants Cernx and Google)

24
25
26
27

82.

Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

28
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1

83.

Labor Code § 204 requires employers to pay non-exempt employees their earned wages

2

for the normal work period at least twice during each calendar month on days the employer designates

3

in advance and to pay non-exempt employees their earned wages for labor performed in excess of the

4

normal work period by no later than the next regular payday.

5

84.

As a result of failing to pay Plaintiff and Class Members at least minimum wage for

6

each hour worked (and as a result of Defendant Cemx failing to pay overtime wages for all overtime

7

hours worked) and as a result of taking unlawful deductions, Defendants failed to pay them all wages

8

due each pay period.

9
10
1.1

85.

Asa result of Defendants’ unlawful conduct, Plaintiff and Class Membe-s suffered

damages in the amount of their unpaid wages during each pay period they were unpaid.
86.

Pursuant to Labor Code §§ 218,218.5 and 218.6 Plaintiff and Class Members are

12

entitled to recover the full amount of unpaid wages, prejudgment interest, reasonable attorneys’ fees

13

and costs of suit.

14

FIFTH CAUSE OF ACTION
FAILURE TO ISSUE ACCURATE WAGE STATEMENTS
(Labor Code § 226(e))
(Against Defendants Cernx and Google)

15
16
17

87.

Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

18

88.

Pursuant to Labor Code § 226(a), Defendants have been obligated to provide Plaintiff

19

and Wage Statement Penalties Subclass Members either semimonthly or at the time of each payment

20

of wages, accurate itemized statement showing, among other things, all applicable hourly rates of pay

21

in effect during the pay period, their corresponding number of hours worked at each applicable rate,

22

and cross ar d net wages earned,

23

89.

By failing to pay at least minimum wage for each hour worked (and Defendant Cemx

24

failing to pay overtime wages) and taking unlawful deductions from drivers’ paychecks, as set forth

25

above, Defendants have failed to provide accurate wage statements, including showing all applicable

26

hourly rates of pay and net and gross wages.

27
28

90.

Plaintiff is informed and believes and thereon alleges that failure to provide her and

Wage Statement Penalties Class Members with accurate wage statements had been intentional.
16
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i

1

91.

Plaintiff and Wage Statement Penalties Class Members have suffered injuries due to

2

Defendants’ failures to provide them with accurate written wage statements. Their legal rights to

3

receive accurate wage statements have been violated and they have been misled about the rates at

4

which their wage are to be paid, among other things.

5

92.

Pursuant to Labor Code § 226(e), Plaintiff, on behalf of herself and Wage Statement

6

Penalties Subclass Members, seeks to recover the greater of actual damages or $50 for the initial pay

7

period in which a § 226(a) violation occurred, the greater of actual damages or SI00 for each violation

8

of § 226(a) in a subsequent pay period, up to the greater of actual damages or an aggregate of $4,000

9

penalty per class member, as well as award of reasonable attorneys’ fees and costs, all in amounts

10.

subject to proof.

11

SIXTH CAUSE OF ACTION
WAITING TIME PENALTIES
(Labor Code §§ 201-203)
(Against Defendants Cernx and Google)

12
13

14

93.

Plaintiff incorporates the p eceding paragraphs as if fully set forth herein.

15

94.

The actionable period for this cause of action is three years prior to the filing of this

16
17

Complaint through the present.
95.

Labor Code §§ 201 and 202 require Defendants to pay all compensation due and owing

18

to adjunct instructors formerly employed during the actionable period promptly after the time their

19

employment was terminated. Labor Code § 203 provides that if an employer willfully fails to pay

20

compensation promptly upon discharge or resignation, as required by §§ 201 and 202, then the

21

employer is liable for penalties in the form of continued compensation up to 30 work days.

22

96.

As alleged herein, Defendants willfully failed to pay Plaintiff and other members of the

23

Waiting Time Penalty Subclass overtime wages for all hours worked overtime during their

24

employment or upon their termination or separation from employment with Defendants as required by

25

Labor Code §§201 and 202.

26

97.

As a result. Defendants are liable to Plaintiff and other members of the Waiting Time

27

Penalty Subclass for waiting time penalties amounting to thirty (30) days wages for each formerly

28

employed Class member pursuant to Labor Code § 203.
17
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i

1

SEVENTH CAUSE OF ACTION
FAILURE TO REIMBURSE BUSINESS EXPENSES
(Labor Code § 2802)
(Against Defendants Cernx and Google)

j
i

j

1

2
3
4

98.

5

Labor Code § 2802 provides:

Plaintiff incorporates the preceding paragraphs as if fully set forth herein.

7

“[ajn employer shall indemnify his or her employee for all necessary expenditures or
losses incurred by the employee in direct consequence of the discharge of his or her
duties.”

8

99.

6

9

In order to discharge their duties for Defendants, Plaintiff and the Class Members

incurred work-related expenses. Such expenses include, .but are not limited to, the cost of purchasing

10

an Android smart phone with monthly data plan and the cost of purchasing a vehicle, maintenance

11

cost, fuel, tolls, and insurance. Plaintiff and Class Members necessarily incurred these substantial

12

expenses as a directly result of carrying out their work duties for Defendants.

13

100.

Although requiring such usage as a condition of employment and clearly having

14

knowledge of it. Defendants did not reimburse Plaintiff and the Class Members for any of these

15

expenses, as required by Labor Code § 2802, as a result of misclassifying them.

16

101.

Defendants’ failure to reimburse Plaintiff and Class Members’ business expenses

17

violated non-waivable rights secured to them by I abor Code § 2802. Plaintiff and the other Class

18

Members are entitled to reimbursement for these necessary expenditures, plus ’Interest and attorneys’

19

fees and costs, under Labor Code § 2802.
El GHTH CAUSE OF ACTION
Violation of Unfair Competition Laws
(Bus. & Prof. Code §§ 1700 et seq.)
(Against Defendants Cernx and Google)

20

21
22
23
24
25

26
27
28

102.

Plaintiff incorporates the preceding paragraphs as if folly set forth herein.

103.

The UCL prohibits any unlawful, unfair, or fraudulent business practices. Labor Code

§ 90.5(a) states that it is the public policy of California to vigorously enforce minimum labor standards
in order to ensure employees are not required to work under substandard and unlawful conditions, and
to protect employers who comply with the law from those who attempt to gain competitive advantage
at the expense of theit workers by failing to comply with minimum labor standards. Through their
18
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1

actions alleged herein, Defendants have engaged in unfair competition within the meaning of the UCL,

2

because Defendants’ conduct has violated state wage and hour laws as herein described.

3

104.

Beginning, the later of, four years prior to the filing of this Complaint, Defendants

4

committed, and continue to commit, acts of unfair competition, as defined in the UCL by, among other

5

things, engaging in the acts and practices described above, specifically by wrongfully denying the

6

Class Members at least the applicable minimum wage for each hour worked, overtime compensation

7

for overtime hours worked, taking illegal wage deductions, failing to pay all wages due promptly every

8

pay period, failing to issue accurate wage statements, failing to pay all compensation due and owning

9

upon discharge from employment, and failing to reimburse Class Members for their necessarily

10

incurred vehicle-related and cell phone expenses. By its actions and omissions, Defendants have

11

substantially injured Plaintiff and the Class Members and members of the Subclasses. Defendants’

12

conduct as herein alleged has damaged Plaintiff and the Class and Subclass Members and was

13

substantially injurious to them.

14

105.

Defendants engaged in unfair competition in violation of the UCL by violating Labor

15

Code §§ 1194, 1194.2, 510 (Defendant Cemx only), 221-223, 225.5, 204, 218.5, 218.6, 226, 201-203

16

and 2802. Defendants’ course of conduct, act and practice in violation of the California law mentioned

17

above constitutes a violation of the UCL.

18

106.

The harm to Plaintiff and members of the Class and Subclasses in being denied

19

minimum wage, overtime compensation, having deductions taken, prompt payment of wages, being

20

issued inaccurate wage statements, being denied all compensation due upon discharge, and not being

21

reimbursed for their business-related smartphone and vehicle usage, outweighs the utility, if any, of

22

Defendants’ policies and practices. Therefore, Defendants’ actions described herein constitute an

23

unfair business practice or act within the meaning of the UCL.

24
25

26
27

107.

The unlawful, unfair and fraudulent business practices and acts of Defendants, as

described above, have injured Plaintiff and the Class and Subclasses.
108.

Plaintiff and similarly situated Class Members are entitled to restitution pursuant to

Business & Professions Code §§ 17203 and 17208 for all unpaid business expenses, and interest

28
19
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,

1

thereon, during the relevant period, at rates specified by law. Defendants should be required to

2

disgorge all profits and gains it has reaped and restore such profits and gains to Plaintiff and Class

3

Members, from whom they were unlawfully taken.

4

EIGHTH CAUSE OP ACTION
Civil Penalties
(PAGA, Labor Code § 2698 et seq.)
(Against Defendants Cern\ and Google)

5

6
7

109.

Plaintiff incorporates the preceding paragraphs as if fully set forth herein and Plaintiff

8

alleges this violation on behalf of himself and similarly situated Aggrieved Employees. The PAGA

9

claims involve the following:

10
11

Violation of California Labor Code § 226.8(a)(1)
110.

It is unlawful tor any person or employer to engage in any of the following
activities: (1) Willful misclassification of an individual as an independent
contractor.

12
13
14

Section 226.8(a) of the Labor Code provides:

111.

Labor Code § 2699(f) provides: “For all provisions of this code except those for which

15

a civil penalty is specifically provided, there is established a civil penalty for a violation of these

16

provisions.”

17

112.

In violation of the Labor Code provisions cited herein and in blatant violation of

18

California law and public policy, Defendants willfully misclassified and/or engaged in

19

misclassification of Plaintiff and Aggrieved Employees as independent contractors, and made

20

deductions which were taken out of the Plhintiff s and Aggrieved Employees’ earnings.

21

113.

Pursuant to Labor Code § 226.8, Defendants owe Plaintiff and Aggrieved Employees at

22

least ten thousand dollars ($10,000) and not more than twenty-five thousand dollars ($25,000) for each

23

violation.

24

Violation ofLabor Code §§ 1194,1194.2

25

26
27
28

114.

Defendants routinely failed to pay Plaintiff and Class Members at least minim wage for

each hour worked as a result of taking unlawful deductions from their paychecks, failing to pay
employer’s share of employment taxes, including Social Security, Medicare and state unemployment
taxes, and failing to reimburse them for necessarily incurred business expenses.
20
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2

115.

Asa result of these failures, the amounts described in the preceding paragraph

unlawfully reduced Plaintiff and Class Members’ wages below the minimum wage.

3

116.

Accordingly, Defendants ewe Plaintiff and Aggrieved Employees civil penalties as of

4

fifty dollars ($50) for the first violation and one hundred dollars ($100). for each subsequent violation.

5

Violation of Labor Code §§ 510,1194,1194.2 (against Defendant Cemx only)
117.

6

Defendant Cemx routinely scheduled Plaintiff and Aggrieved Employees to work more

7

than 8 hours each day and/or more than 4'J hours in a week, but failed to compensate Plaintiff and

8

Aggrieved Employees at overtime rates fer overtime hours worked, in violation of Labor Code § 1194,

9

1194.2.

10

118.

Accordingly, Defendant Cemx owes Plaintiff and Aggrieved Employees civil penalties

11

as of fifty dollars ($50) for the first violation and one hundred dollars ($100) for each subsequent

12

violation.

13

Violation of Labor Code

14

15
16

119.

221-223

Defendants routinely took illegal deductions from Plaintiffs and the Illegal Wage

Subclass Members’ wages in violation of §§ 221-223.
120.

Accordingly, Defendants ewe Plaintiff and Aggrieved Employees civil penalties as of

17

one hundred dollars ($100) for the first violation for each employees and two hundred dollars ($200)

18

for each subsequent violation of reach employee.

19

Violation ofLabor Code §§ 204, 218, 21&.5, 218.6, 226(a), 201-203, and 2802

20

21
22
23
24
25

26

121.

As a result of failing to pay Plaintiff and Aggrieved Employees minimum wages (and as

a result of Defendant Cemx failing to pay them overtime wages) and as a result of taking unlawful
deductions, Defendants failed to pay them all wages due every pay period ;n v’olation of Labor Code §
204, failed to issue them accurate wage statements in violation of Labor Code § 226(a), and failed to
pay all wages due upon termination in violation of Labor Code §§ 201-203.
122.

Defendants also failed to compensate Plaintiff and Aggrieved Employees for their

necessarily incurred cell phone and vehicle-related expenses in violation of Labor Code § 2802.

27

28
21
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123.

Accordingly, Defendants owes Plaintiff and Aggrieved Employees civil penalties as of

2

fifty dollars ($50) for the first violation and one hundred dollars ($100) for each subsequent violation

3

for the violations listed in paragraphs 121-122.

4

Violation of Labor Code § 246 et seq.

5

124.

Additionally, pursuant to Labor Code § 246 Defendants were required, but failed to

6

provide Plaintiff and Aggrieved Employees who worked on or after July 15, 2015 for more than 30

7

days in a year with paid sick time off. Labor Code § 246(a) provides:

8

9
10

An employee who, on or after July 1, 2015, works in California for the same employer
for 30 or more days within a year from the commencement of employment is entitled to
paid sick days as specified in this section.
125.

Pursuant to Labor Code § 248.5 Plaintiff and Aggrieved Employees are entitled to the

11

payment of sick days unlawfully withheld, and the payment of an additional sum, not to exceed an

12

aggregate penalty of $4,000, as liquidated damages in the amount of $50 to each employee for each

13

day or portion thereof that the violation occurred or continued, plus, if the employee has unlawfully

14

withheld paid sick day to an employee, the dollar amount of paid sick days withheld from the

15

employee multiplied by three, or $250, whichever amount is greater.

16

126.

Plaintiff by this action seeks to recover, on behalf of herself and all other current and

17

former Aggrieved Employees of Defendants, the civil penalties provided by PAGA, as specified in

18

Labor Code § 226.8(b). Plaintiff seeks to recover the PAGA civil penalties through a representative

19

action as permitted by PAGA and the California Supreme Court in Arias v. Superior Court (2009) 46

20

Cal. 4th 969. Therefore, class certification of the PAGA claims is not required, but Plaintiff may

21
22
23

choose to seek certification of the PAGA claims.
127.

described below.

24

25

Plaintiff, on behalf of herself and all other Aggrieved Employees, requests relief as

PRAYER FOR RELIEF
WHEREFORE, Plaintiff requests, on behalf of herself and all other similarly situated, relief

26

and judgment against Defendants Cemx and Google, and Defendant Cemx only, where applicable, as

27

follows:

28
22
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I

1

A.

An order certifying that Plaintiff may pursue her claims as a class action under Code of
i

2

Civil Procedure § 382;

3

B.

An order appointing Plaintiff as the Class representative;

4

C.

An order appointing Plaintiffs counsel as Class counsel;

5

D.

Damages for unpaid minimum wages under Labor Code § 1194;
i

6
7

E.

Defendant Cemx only);

8
9

Damages for unpaid overtime wages under Labor Code §§ 510,1194 (as against

F.

Liquidated damages under Labor Code § 1194.2 (as against Defendants for failure to

pay minimum wage and as against Defendant Cemx only for failure to pay overtime wages);

10

G.

Damages for illegal deductions taken and civil penalties under Labor Code §§ 221-223,

12

H.

Damages for.unpaid wages under Labor Code § 204;

13

I.

Statutory penalties under Labor Code § 226(e);

14

J.

Damages for unpaid penalty wages under Labor Code §§ 201-203;

15

K.

Damages for unreimbursed expenses under Labor Code § 2802;

16

L.

Restitution under Business & Professions Code §

17

M.

Civil penalties pursuant to PAGA for misclassifying Plaintiff and Aggrieved Employees

11

225.5.

17203;

18

as independent contractors; PAGA penalties for taking unlawful deductions from their wages; PAGA

19

penalties for failing to pay Plaintiff and Aggrieved employees minimum wages; PAGA penalties for

20

failure to pay all compensation due every pay period, issue accurate wage statements, pay all wages

21

due upon termination of employment, reimburse necessarily incurred business expenses, and provide

22

paid sick time off; and PAGA penalties against Defendant Cemx only for failing to pay Plaintiff and

23

Aggrieved employees overtime compensation.

24

N.

Pre-judgment interest;

25

O.

Costs;

26

P.

Attorneys’ fees;

27
28
23
CLASS ACTION COMPLAINT
CASE NO.:

1
2

Q.

A declaratory judgment that Defendants violated Labor Code § 2810.3 and should be

held jointly and severally liable for all unpaid wages; and

3

R.

Such other relief as the Court deems just and proper.

4

DEMAND FOR JURY TRIAL

5

Plaintiff, on behalf of herself, the Class, Subclasses and the Aggrieved Employees, hereby

6

demands a jury trial on all causes of action and claims with respect to which they have a right to jury

7

trial.

8

Dated: January 11, 2017

Respectfully submitted,

9

HAMMONDLAW, P.C,

10
11

Julian Hammond

12
Attorneys tor Plaintiff

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
24

CLASS ACTION COMPLAINT
CASE NO.:
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